
From: Luster, Tom@Coastal 
Sent: Friday, June 22, 2018 10:14 AM
To: 'Kennedy, John'
Cc: 'Scott Maloni'; Smythe, Hope@Waterboards; Tenggardjaja, Kimberly@Waterboards; Reeder, 
Terri@Waterboards (Terri.Reeder@waterboards.ca.gov)
Subject: RE: comments on proposed OCWD/Poseidon Term Sheet

 

Hi John,

 

Thanks for the opportunity to review the proposed Term Sheet.  I’ve described below 
several components of the project as it is currently proposed that may need to be 
modified due to requirements of any coastal development permit (“CDP”) the Coastal 
Commission might approve, which, in turn, could affect some elements of the Term 
Sheet.  I also refer below to several elements of our November 2013 Coastal 
Commission staff recommendation on Poseidon’s previously proposed project (available
at: https://www.coastal.ca.gov/meetings/mtg-mm13-11.html ) – it lists most of the Local 
Coastal Program (“LCP”) and Coastal Act provisions that apply to the proposed project 
and provides examples of some of the permit conditions that OCWD might expect to see
as part of a Commission-approved CDP.

 

As you can see, I am also forwarding this to Scott Maloni and Water Board staff to keep 
everyone informed.  I hope this is of use, and I’m happy to chat with you if you have 
questions or would like more information about any of this.

 

Tom L.

_______________

 

Change in facility footprint: There are several issues that could result in Poseidon 
needing to change the facility design and layout, some of which might have an effect on 
provisions of the Term Sheet and/or on OCWD’s expectations about the project and 
project costs:

·        Buffer requirement: Poseidon will need to modify its facility layout to meet the 
Local Coastal Program’s required minimum 100-foot buffer between the project and 
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nearby wetland and sensitive habitat areas (see the Wetlands and Environmentally 
Sensitive Habitat Areas section in our 2013 report).  It’s unclear at this point what 
changes Poseidon will make to meet that requirement – a more compact project 
footprint? a smaller facility with lower production levels? increased building heights? – 
but we expect to evaluate those changes as part of the CDP review. 

·        Subsurface investigation: Poseidon has not yet been able to conduct the required 

geotechnical investigation at its site and won’t be able to until after it removes the onsite
retired fuel oil tanks (see the Geologic Hazards section of our 2013 report).  That 
investigation could result in a different facility layout, setback requirements, or other 
changes.  Depending on their type and extent, the changes could also require Poseidon to
apply for an amendment to any initial CDP they receive for the project.

·        Potential need for different or additional treatment: Poseidon will likely need to 
change its currently proposed pre-treatment or treatment methods to meet Basin Plan 
objectives, to avoid increased chemical loading in the groundwater basin (similar to 
some of the concerns IRWD is raising), and/or to avoid the type of toxicity violations 
that are occurring at its Carlsbad facility.  If those changes result in a different project 
design or layout, those differences would need to be included in a modified site plan for 
CDP review.

 

Coastal hazards, flood risks, and sea level rise: Even with this Term Sheet’s shorter 
contract period of 30-35 years instead of the previous Term Sheet’s 50 years, Poseidon’s 
site and the surrounding area will likely be subject to significant and severe coastal 
hazards during that expected operating life.  The surrounding area will likely be 
inundated, either short-term (due to higher tidal ranges, storm surges, etc.) or 
permanently, depending on the rate of SLR and the response of the area’s existing high 
groundwater table.  The LCP prohibits Poseidon from relying on shoreline protective 
devices for its facility (see the Flood, Tsunami, and Sea Level Rise Hazards section of 
our 2013 report) and requires Poseidon to remove all or part of the existing exterior 
berm around the site.  Our November 2013 recommendation was based in part on 
Poseidon requesting a 30-35 year permit and on an expected SLR of no more than two 
feet by 2050 (see Special Condition #13); however, more recent projections, newer 
studies of coastal hazards, and updated state guidance point to the need for more 
stringent conditions than those we recommended in our 2013 report.  All of this suggests



that the facility may have a more limited operating life than is contemplated in the Term 
Sheet, and may reduce the benefit of the Term Sheet provision that would allow OCWD 
to purchase the facility at the end of the 30-35 year contract.  Additionally, while the 
Term Sheet includes several provisions that would require Poseidon to repair any 
damage to the facility, those provisions could conflict with our coastal hazard condition 
(see Special Condition #14) that limits the amount of repair allowed and that could 
require removal of all or part of the facility.  Finally, the Commission may require 
Poseidon to provide a performance bond to ensure the facility can be removed when 
needed, which may have an effect on the Term Sheet or the expected project costs.

 

Hazardous substances: The Term Sheet (on page 22) assigns OCWD the 
responsibilities to address any hazardous substances along the distribution system route. 
Our 2013 report (starting on page 57) addresses some of the concerns, possible risks, 
and likely requirements of the pipeline construction along parts of that route within the 
coastal zone.   

 

Permit responsibilities: The proposed Term Sheet would have Poseidon and OCWD 
share responsibilities for the distribution system and/or would allow OCWD to purchase 
the desal facility and the distribution system at some point.  Under those scenarios, and 
because our CDPs “run with the land,” OCWD would need to either share or take on full
responsibilities for meeting permit conditions.

 

Number of permits: I see that Poseidon’s presentation to the OCWD Board shows that 
the project needs just two more permits and approvals – from the Regional Board and 
the Coastal Commission.  However, it will also need several others – an easement from 
State Parks for Poseidon’s sole use of the power plant pipelines beneath the beach; 
possibly a modified Conditional Use Permit, Owner Participation Agreement, and 
Franchise Agreement from the City of Huntington Beach to reflect changes in the 
project and distribution system since their original issuance in 2010; and proof of legal 
interest from landowners and easement holders within the coastal zone – i.e., at the 
project site and along about the first mile of the distribution system route.  I’m not sure 
how these requirements would affect the expected project timeline. 

___________________




